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DECISION AND ORDER DENYING BENEFITS
This is a dam for benefits under the Longshore and Harbor Worker’s Compensation Act

(hereinafter “the Act”), 33 U.S.C. 8 901, et seq., brought by CLYDE STRAHAN (*Clamant”) against
AVONDALEINDUSTRIES, INC. (“Employer”) for injuries dlegedly sustained during the congtruction



of avesd.

The issuesraised here could not be resolved adminidraively and the matter was referred to the
Office of Adminidrative Law Judges for hearing. A forma hearing was held May 10, 2000 in Metairie,
Louisana

STIPULATIONS
Prior to the hearing, the parties agreed to ajoint stipulation (JX-1):

1. The Claimant was injured on two separate occasions on May 22,
1990 and September 25, 1990;

2. At the time of the Clamant's injuries an Employer/Employee
relationship existed between the Claimant and Respondent;

3. Clamant timely filed notice of his injuries on May 22, 1990 and
October 25, 1990 and Employer filed timdy notices of controverson on
November 20, 1990 and February 1, 1991 respectively;

4. Clamant was pad temporary tota disability from June 9, 1990 until
June 13, 1990 and from October 1, 1992 until September 29, 1999 at
$192.69 per week. Claimant was aso paid temporary total disability
from November 5, 1990 until July 28, 1991 and from June 5, 1992 until
June 22, 1992 at arate of $206.72 per week;

5. Medicd benefits have been paid to the Claimant in the amount of
$123,807.90 and continue to be paid by the Employer;

6. The Claimant reached maximum medical improvement withrespect to
hisleg on July 19, 1991.

|SSUES

The parties do listed the following specific issues as unresolved:

! The following references will be used: TX for the officid hearing transcript; JX-__ for Joint
exhibits, CX-__ for the Clamant’s exhibits; and RX-___ for Employer’ s exhibits.
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1. The causation of Clamant’s continuing problems by his accidents on
May 22, 1990 and September 25, 1990;

2. The nature and extent if any of Claimant’s psychologicd disability;
3. Average Weekly Wage;

4. Respondent Employer’sliahility for payment of future reasonable and
necessary medica expenses,

5. The nature and extent of Claimant’s physicd disability;

6. The period for which Claimant is entitled to compensation benefits.
SUMMARY OF FACTS

|. Claimant’s Employment

Clyde Strahan, the Clamant, isa52 year old divorced resdent of New Orleans, Louisana. Hehaslived
inNew Orleans dl hislifeand attended school inthat city. (TX, p. 25). Hiseducation is complete through
theninthgrade. Inaddition, hecompleted afedera job training programin New Orleanswhere he attained
various congructionrelated skills. (TX, p. 26). Heaso atended the welding and plumbing school offered
by Avondae Shipyards, his employer. He became a certified welder in the 1960s (TX, p. 27).

Subsequent to his cetification as a welder, the Clamant was a welder at American Marine,
Quarterly Equipment, Miko, and Todd Shipyard's Cdifornia location. He also worked for a yard in
Chester, Pennsylvania. (TX, p. 27). Inaddition to these experiences, Claimant a so worked asacarpenter
in Cdifornia. (TX, p. 28). He aso worked asalongshoremanfor 5 years with the local longshoremen’s
union in New Orleans. (TX, p. 28).

Claimant testified that he worked for Avondae Shipyards (hereafter Employer) onseveral different
occasions. His most recent employment with Avondale began in 1989. (TX, p. 29). The Claimant
tetified at trid that hetook a pre-employment physica and was hired at Avondde as afirg-class shipfitter.
(TX, p. 30). Hisdutiesin this positionincluded welding bulkheads, stairs, doors, and other parts of ships
intheyard. (TX, p. 30).

II. Claimant’sInjuries
Prior to hisemployment with Avondd e, Clamant testified that he had suffered only one prior injury

for whichhe logt any time. (TX, p. 29). During his tenure with Avondae, however, he suffered two
different injuries that caused himto misstime fromwork. Hisfirgt injury occurred when hetried to prevent
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asteel beamfromfaling on another worker. Asthe crane lowered the beam into the ship and Clamant’s
team of shipfitterswere bracing it into position, another worker accidentaly cut thetop of the beam, causing
ittofdl. (TX, p.31). Clamant got between the beam and another worker to prevent it fromcrushing the
other person. (TX, p. 32). When the other worker got out from under the beam, it shifted, injuring the
Clamant. (TX, p. 32).

Clamant tedtified that after he was extricated fromthe beam, he went to the first ad dinic and saw
the nurse and Dr. Mabey. (TX, p. 32). Clamant’sinitia complaint’ swere of back, neck, and knee pain.
He bdieves that Dr. Mabey gave hmsome medication. He testified that Dr. Mabey put him off of work
for severd days after thisaccident. (TX, p. 32). He continued to see Dr. Mabey for aperiod after the
accident. He was treated withhot packs and was ultimately released to work, firdt at light duty. (TX, p.
33). Clamant testified that with the assstance of therapy and pain pills from Dr. Mabey, he was able to
continue to work at light duty.? (TX, p. 34).

Some time after he returned to work, Clamant suffered asecond accident and injury. Inthiscase,
he was coming down a gangplank to go to the tool shed. As he returned to the ship up the gangplank he
dipped, fdl, and hit hisknee. (TX, p. 34). Claimant tetified that a the time of this accident he was il
having problems withhisback and neck fromthe previous accident. He had seen Dr. Mabey that day, and
after he hurt his knee he went to see Dr. Mabey again.® (TX, p. 34). Doctor Mabey apparently treated
the Clamant for thisinjury by having im st inawhirlpool and giving him morepainmedicine. (TX, p. 35).
The Claimant tried to keep working after this accident, but was unableto. (TX, p. 35).

Clamant tedtified that following his second accident his leg was swelling and that his pain was not
relieved by Dr. Mabey’s trestment. Claimant went to see Dr. Farris, an Orthopedist, in Marrero,
Louigana (TX, p.35). Doctor Farris sent the Claimant to physical thergpy and took X-rays of hisknee.
Farris concluded that the Claimant needed surgery on hisknee. (TX, p. 36). Clamant was tranderred
to the care of Dr. Russo for this surgery because Dr. Farris was called to serve inthe Gulf War. (TX, p.
36).

Claimant reports that he also told Dr. Farris and Dr. Russo about his problems with his neck and
back, but that they did not offer treetment for those problems. After returning from the Gulf War, Dr.
Farris resumed trestment of the Clamant and sent him to physical therapy at West Jefferson Hospitd.
Subsequently, Dr. Farrisreferred the Clamant to his partner, Dr. Klainer for treetment of his neck and
back injuries. (TX, p. 39). Doctor Klainer apparently determined after examining the Claimant’ sback and
neck that he had problems with severa of his spina discs which would require surgery. (TX, p. 40).

?In contrast, Dr. Mabey tedtified that Claimart was released to work, at his request, with no
restrictions. (CX-22, p. 8, 13).

3Thisisinconsstent with Dr. Mabey’ s records which show that the Claimant did not see him for
thisinjury until October 16, 1990. (CX-22, p. 29).



[11. Claimant’s Medical Treatment

Clamant’ s medicd trestment for both injuries suffered while at Avondde was performed by 5
physcians. Doctor Mabey provided initid care for the Claimant for both injuries. Doctors Farris and
Russo provided care for the Clamant’ s knee problem when it became more serious. These physicians
referred the Claimant to Dr. Klainer for trestment of his ongoing back and neck pain. When Dr. Klainer
suffered from cancer, Dr. Fleming took over the Claimant’s trestment on his behdf. In addition to these
physicians, Claimant saw a number of doctors for independent medica evauations and second opinions.
Hewasdso referred tofour different psychiatrists or psychologistsby Dr. Heming and othersfor trestment
related to hisworkplace injury.

Treatment for Claimant’s First Injury

Clamant’sinitid injury occurred onor about May 22, 1990. (JX-1). He saw Dr. Mabey”* a the
shipyard hospita immediately after that injury. (CX-22, p. 6; TX, 32). Claimant presented to Dr. Mabey
complaining of neck and back pain. (CX-22, p. 7). Doctor Mabey did a complete examination of the
Claimant’ s neck, back, and dorsal back which was negative except for the reported soreness. (CX-22,
p. 7). Based on hisexamination of the Claimant, Dr. Mabey diagnosed him with agtrain of severd muscle
groupsin his back. He treated the Claimant with non-steroida anti-inflammatory medication (NSAIDs)®
and muscle relaxants.® Doctor Mabey explained that the Claimant was to returnto see him the following
morning in case of any delayed complaints. The Claimant could not comply because of a previous
gopointment with another physdan. (CX-22, p. 8). As of the date of the accident, the Claimant was
released to return to work. No restrictions were placed on the Claimant at that time. (CX-22, p. 8).

Doctor Mabey explains that the Claimant’ s conditionimproved over the next severa days. By the
time Dr. Mabey saw himon May 29, 1990, Claimant indicated that his physica complaintswere so much
better that he only wanted to take the prescribed muscle relaxant and discontinue the physiotherapy that
Dr. Mabey had recommended. (CX-22, p. 9-10). OnJune1, 1990 Dr. Mabey was again visited by the
Clamant. Onthisvist, the Claimant complained of episodic short muscle spasmsof hisdorsa back. (CX-
22, p. 10). Doctor Mabey examined the Claimant that day and determined that his conditionwas* normd
for his age group” with some minor discomfort of hislower back and hislatissmusdors. (CX-22, p. 11).
X-rays further reveded that the Clamant had suffered some dight degenerative changes of the lower

“Dr. Joseph F. Mabey is a specidist in generd surgery who graduated from Temple Medical
Schoolin 1943 and interned at Graduate Hospital at the University of Pennsylvania, served at United States
Army hospitd's through World War 11, attended the Graduate School of the University of Pennsylvaniain
Generd Surgery. Heisboard certified in Generd Surgery and is a member of the College of Surgeons.

°Dr. Mabey specificaly prescribed Naprosyn.
®Dr. Mabey specifically prescribed Parafon Forte.
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cervical vertebrae and the lumbar back. Based on this examination, the Claimant was diagnosed with
musle drain. Dr. Mabey prescribed more NSADs, as well as Vicodin for the pain and continuing
physiotherapy. Doctor Mabey released the

Clamant to work full duty onthat date. The Claimant indicated that he was leaving early that day because
he had other business to attend to, not because of hisback. (CX-22, p. 12). No restrictions were placed
on the Claimant’ s return to work as of June 1, 1990. (CX-22, p. 13).

Claimant returned to Dr. Mabey on June 5, 1990. That day his principle complaint was that his
helper had been taken away from him in the yard. Doctor Mabey indicates that the Claimant was
extremely agitated.” Doctor M abey testified that the Claimant complained of muscle swelling because he
did not have a helper in the yard. Mabey thought that the Claimant’s job dissatisfaction was obvious and
recommended that he be put on restricted work. (CX-22, p. 13). No restricted duty was available, and
the Claimant was accordingly placed on logt time, meaning that he was sent home from work for a given
period. (CX-22, p.14). Thisisin marked contrast to Claimant’ stestimony that hewasrel eased fromwork
because of hisback pain. (TX, 32).

Claimant aso returned to Dr. Mabey on June 11, 1990 complaining of back pain secondary to
mowing his lawn at home. (CX-22, p. 14). Clamant thought that his muscles were swollen, but Dr.
Mabey tedtified that his examination of the Clamant was entirdly negetive except for the daim of dight
soreness. (CX-22, p. 15). The Claimant was returned to work on June 14, 1990. (CX-22, p. 16). He
also saw Dr. Mabey at the base hospita on June 15. At that time, he continued to complain about the
work load and the pain that he was suffering in his neck and back despite the fact that Dr. M abey indicated
that the Claimant’ s physica examinationwas normal. (CX-22, p. 17). Claimant wasreturned to work on
June 15, 1990 with redtrictions to be careful. Mabey indicated that this was mostly due to his job
disstisfaction. (CX-22, p. 18). Indeed, when the Claimant returned to theclinic for another injury on June
20, 1990, he made no complaints of back or neck pain. (CX-22, p. 20).

Despite severd intervening opportunities, Clamant did not register another complaint with Dr.
Mabey about his back and neck until Augugt 14, 1990. On that date he came to see Dr. Mabey after
wrenching his back while pulling on a wdding line  The doctor tedtified in his depogtion that his
examinaionof the Claimant wasentirdy negative. (CX-22, p. 23-4). Doctor Mabey again diagnosed the
Clamant with amild dorsal back sprain and returned him towork. (CX-22, p. 24-5). In Dr. Mabey’s
opinion, Clamant had reached maximum medica improvement for hisneck, shoulders, spine and back by
September 18, 1990. (CX-22, p. 27).

"Dr. Mabey’s tesimony is that a patient has never screamed so loudly about having their helper
removed before. (CX-22, p. 13-4).
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Thereis no other record of trestment of the Claimant for his injury on May 22, 1990. Claimant
aso does not indicate in histestimony that he required further trestment or saw another physician besides
Dr. Mabey for thisinjury. (TX).

Treatment for Claimant’s Second Injury

Clamant reported to Dr. Mabey on October 16, 1990 for hissecond injury. That injury occurred
on September 25, 1990. (CX-22, p. 29). He complained that he suffered aninjury to hisright kneewhile
bringing a heavy piece of steel up the gangplank of aship inthe Avondde yard. (CX-22, p. 28). Claimant
told Dr. Mabey that his knee was sore.  X-rays showed no obvious acute change. Accordingly, Dr.
Mabey fdt that the Claimant needed to decrease the stressful use of hisknee. He also prescribed aknee
braceand daily whirl pool therapy and gave the Clamant an anti-inflammeatory medication. (CX-22, p. 31).
Doctor Mabey released the Claimant to return to work as of October 16, 1990.(CX-22, p. 31).

Following a continuing series of physothergpy sessions, Dr. Mabey ordered the Clamant to
undergo an MRI to look for additiona changesto hisknee. (CX-22, p. 33). The MRI resultsindicated
that the Claimant’ s knee problems were mostly degenerative. Based onthis sudy, Dr. Mabey diagnosed
the Clamant withoveruse syndrome affecting hisright knee. Inorder to combat this problem, he suggested
that the Clamant restrict the use of hisright knee. Heaso recommended reclassifying the Clamant. (CX-
22, p. 35).

Dr. Mabey referred the Claimant to the care of Dr. Farrisin November of 1990 for treatment of
theright knee. (CX-22, p. 35). Doctor Mabey tedtified that the Claimant did not complain of back or
neck pain during this entire period of treetment for his knee injury. (CX-22, p. 36). When Claimant
attempted to return to work after surgery in August of 1991, he complained of continuing back pain.
Doctor M abey tedtified that he thought this continuing back pain was the result of other factors, and not of
his earlier workplace injury. (CX-22, p. 37).

Doctor Farris picked up the trestment of the Claimant in early November of 1990. He origindly
diagnosed the Clamant withmenisca pathology. (EX-9, p. 1). He sent the Claimant to physical therapy.
(EX-9, p. 1). Whenthe Claimant returned on November 29, 1990, he had not been to physica therapy
and his knee was Hill tender in the media compartment. (EX-9, p. 2). Doctor Farris caled the physica
thergpist and made a new gppointment for the Clamant and ordered him to return to the clinic on
December 18, 1990. (EX-9, p. 2). When the Claimant returned on December 18, 1990 it was apparent
that the Claimant’ s condition was continuing and that he needed adiagnogtic arthroscopy of hisright knee.
(EX-9, p. 3).

At thispoint, Dr. Russo took over the treetment of the Claimant for Dr. Farris who had beencalled
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to military service in the Perdgan Gulf. (EX-9, p. 3). Doctor Russo first saw the Clamant on December
28, 1990 and concurred withthe recommendation of adiagnogtic arthroscopy. (EX-9, p. 4). Subsequent
to his arthroscopy in January of 1991, Clamant was listed by Dr. Russo as doing well. Russo sent the
Clamant to physica therapy for range of motionand progressive resstivetherapy exercisesand prescribed
Vicodin for his pain. (EX-9, p. 5).

In February of 1991, Claimant sustained a dight re-injury of his knee while working in his yard.
Doctor Russo ingructed the Clamant to continue using his crutches and gave him a neoprene knee brace
to keep the swelling down. He continued the Claimant on his existing no work duty status. (EX-9, p. 7).
From this point on, Dr. Russo ingructed the Clamant to continue with physical therapy in order to
strengthen his knee so that he could eventudly return to work. (EX-9, p. 8).

Doctor Farris returned and resumed treating the Clamant onApril 17, 1991. Inhisnarrative from
that dete, he indicates a continuing need for physica thergpy and that the Claimant is now complaining of
back and neck problems. Farris had no record of prior back and neck complaints. He recommended
the Claimant to physca thergpy for strengthening of hisquadriceps. (EX-9, p. 10). Similarly, Dr. Russo
reported on May 6, 1991 that he had no record of the Claimant complaining of back or neck pain. Based
on this absence of record, he opined that the Claimant’s back had had time to recover from his injury in
the early summer of 1990. (EX-9, p. 11).

By June of 1991, Dr. Farris fdt that the Clamant had made a significant recovery from his knee
injury and sent imto a physica thergpy work hardening program. According to Farris' correspondence
withAvondae, Claimant refused to participate fully inthisfind step of histherapy. (EX-9, p. 20). Doctor
Farris also notes that heisat aloss to explain the Claimant’ s persistent complaints of neck and back pain
as these were not origindly part of hiscomplaints. (EX-9, p. 19).

On July 19, 1991, Claimant saw Dr. Farris a the Westsde Orthopedic clinic for follow-up
treatment. (EX-9, p. 21). At that time, Dr. Farris felt that the Claimant had reached maximum medical
improvement fromhiskneeinjury and resultant surgery. Doctor Farrisopined in hisletter after thisvigt that
the Clamant could returnto work and released himfrom further treatment. (EX-9, p. 21). Doctor Farris
aso explained that he could not offer any assistance with regard to the Claimant’ s back pain because the
Claimant had never complained of this pain to Dr. Farris. (EX-9, p. 21).

Further Treatment

Clamant did not return to Dr. Farris dinic until May 7, 1992. At this point, he returned
complaining of pain in his cervica and lumbar spine. Upon examination Dr. Farris felt that the Claimant
might have adight Soft tissue injury and thereforereferred himto physical therapy. (EX-9, p. 22). Doctor
Farrisingructed the Claimant to attend a physical therapy work hardening program. When the Claimant
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failed to participate and showed alack of motivation, he was discharged fromthis program. Hewasaso
discharged from Dr. Farris careasof July 1, 1992. At that time Dr. Farris opined that the Claimant was
capable of returning to work. (EX-9, p. 24).

Claimant returned to see Dr. Farris on September 10, 1992, again complaining of neck and back
pan. ThistimeDr. Farrisrecommended an MRI of the Claimant’ sback and neck for diagnostic purposes.
(EX-9, p. 25). By thispoint the Claimant had not been employed for morethan two years. (EX-9, p. 24).
The results of the MRI showed that the Claimant indeed had some abnormadlitiesat the L5-S1 levd. (EX-
9, p. 26).

As of October 13, 1992, Dr. Farris referred the Claimant to Dr. Naum Klainer of the West Side
Orthopedic Clinic for his complaints of back and neck pain. (EX-9, p. 26). Dr. Klainer treated the
Claimant for thisinjury, which he described as serious. He aso opined that this was due to the origind
injury, the date of whichheligsasMay 12, 1989. (EX-9, p. 15-6). Obvioudy, this clam isincongruent
with the Claimant’ s testimony that his back and neck injury related to aworkplace accident on May 22,
1990, more than a year later.(JX-1; TX, p. 32). Regardless of the inconsstencies, Dr. Klainer referred
the Clamant for surgery. (EX-9, p. 15). At Dr. Klainer’ srecommendation, Dr. Robert Fleming performed
an anterior cervical fuson on the Clamant. (EX-9, p. 15).

Doctor Fleming performed surgery on the Claimant on May 19, 1993, nearly four years after his
initid accident. (EX-9, p. 36). Thissurgery unquestionably improved the Claimant’ sneck condition. (EX-
9, p. 41). Itwasnot until four months later that the Claimant returned to see Dr. Klainer and complained
that he was dill having problems withhislower back. Dr. Klainer evauated that claimant and determined
that further sudieswere needed of the Claimant’s L5-S1 spind disk. (EX-9, p. 41-2). In November of
1993, the Claimant underwent further surgery, alumbar laminectomy, to attempt to repair aherniated disc
in hislower back. (EX-9, p. 45). Two weeks after this surgery Dr. Klainer fdt that the Clamant was
improving sgnificantly despite continuing post surgica back pain. (EX-9, p. 45). Fiveweeksafter surgery
the Clamant was recovering well, but needed an additiona medica deviceto assst with completion of the
fuson. (EX-9, p. 46). After four months, it was clear that the second surgery wasonly partialy successful.
Dr. Heming, however, bdieved that the Clamant was sufficdently healed to warrant only the continuing use
of hisbrace. (EX-9, p.51). Atthistime, Dr. Heming aso opined that the Claimant’ scervica spind injury
had completely healed and that he could re-mobilize his neck. (EX-9, p. 51).

By October of 1994 it was clear that the lumbar fuson surgery had falled. The Clamant was
scheduled for an additiona surgery inNovember of 1994. (EX-9, p. 55). A difference of opinion between
Dr. Heming and anindependent medica examiner, however, lead to the Clamant not having surgery. Dr.
Heming fdt that mobilizing the Clamant’s lumbar spine would determine whether or not the Claimant
actudly required further surgery. (EX-9, p. 58). Whenthe Clamant’ sphysica findings were unchanged,
he was again scheduled for surgery. (EX-9, p. 59). Through surgery and additiona physical thergpy and
bracing, the Claimant eventually recovered from his lower back condition. (EX-9, p. 60-65).
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On February 3, 1997 Dr. Fleming recommended that the Claimant undergo afunctiond capacity
evaudion. At that time, Dr. Heming fdt that he had reached maximum medica improvement for his back
surgery. He dso opined that the Claimant would not be able to return to shipbuilding activities. (EX-9,
p. 73-4). Based onthisevauation and continuing pain, the Claimant wasinstructed that he probably could
not return to any gainful employment now or in the future. (EX-9, p. 77). From this point forward Dr.
Farris treated the Claimant supportively through the use of medications and physical therapy. (EX-9, p.
78 et seq.). He aso recommended an additional

operative repair of the Clamant’ sspina fusonat L5-S1. (EX-9, p. 93). Thissurgery wasnot performed.
Dr. Heming ultimately recommended that the Clamant see another physicianregarding this problem when
Dr. Heming retired. (EX-9, p. 101).

Inlate 1999, Clamant was authorized by Employer to seeapsychiatrist for various problems that
he dleged were related to hisworkplace accident. Employer authorized thistrestment, and Claimant went
to see his chosen physcian, Dr. MacGregor on September 22, 1999. During this visit, MacGregor
determined that the Clamant was auffering from Dysthymic Disorder. MacGregor explained that the
symptoms of this disorder included, among others, depressive moods, pent up anger and irritability, verba
temper outbursts, strained interpersond relationships, and fleeting homicidal idegtion. (EX-7, p. 3).

Doctor MacGregor indicated that the Claimant’ s symptoms had begun shortly after hisindudtrid
accident. In Dr. MacGregor’s opinion, the Claimant’s conditionwasadirect result of his accident during
whichheinjured hisknee® (EX-7, p. 3). Doctor MacGregor felt that the Claimant was agood candidate
for psychiatric trestment and asked for further authorizationfromAvondale. Hefet that without additiona
treatment, Claimant’ s condition might worsen. (EX-7, p. 4).

Clamant was also examined by Dr. Bianchini at the request of his Employer. Doctor Bianchini
reported that the Claimant’ s problems are gpparently related moreto his age and his anger with Avondde
than they are to his physical injury. (EX-16, p. 3). Consdering Dr. Mabey’s observations of the
Clamant’s severe job dissatisfaction, the Court agrees with this assessment. He dso indicated that
Claimant told him that his outward symptoms had not developed until 10 yearsafter his origind accident,
and perhaps after he started treating with Dr. MacGregor. (EX-16, p. 3). Although hefdt that therewas
no clear evidencethat the psychiatric treetment was helping the Claimant, Dr. Bianchini recommended that
the frequency of his treatments be increased. (EX-16, p. 3).

On one occasion, Dr. Koy had seen the Claimant in place of Dr. MacGregor. Doctor Koy saw
the Clamant following one of his rage atacksin which he threstened his girlfriend. Koy did not offer any

8Dr. MacGregor indudes the Claimant’ s other injuries in this same accident, however, as the
evidence reflects, thisisinaccurate.
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possible causesfor the Clamant’ s condition, but indicated that he should receive more frequent psychiatric
treatments. (EX-10).

The Clamant aso had an independent psychiatric evaluation performed by Dr. RW. Culver.
Doctor Culver took acomplete history of the Claimant. He discovered through taking this history thet the
Clamant had severd different problems. He diagnosed the Claimant as having a possble adjustment
disorder, borderline intellectud functioning, and a persondity disorder with prominent antisocia features.
(EX-18, p. 11-2). Culver ds0 ascertaned that the Clamant had a higtory of illegd activity including a
conviction for auto theft as ateenager, and a history of income tax evasion. Culver notes that this history
does not gppear in the medical notes of the other psychiatrists who have seen the Claimant. (EX-18, p.
14). Culver explains that the Clamant had exaggerated his weight loss and other symptoms during the
course of his physcd trestment and that he faled to cooperate in rehabilitation efforts. (EX-18, p. 14).
This caused Dr. Culver to question whether or not the Claimant was being truthful about his other
symptoms and psychiatric problems might be exaggerated. Dr. Culver felt that the Claimant might be
mdingeing. (EX-18, p. 15). He recommended againgt further psychiatric treatment and in favor of
attempting to return the Claimant to work of which he was physicaly capable.

DISCUSSION
[. Jurisdiction

The Parties have not contested jurisdiction in this case. The Claimant was injured while working
asashipfitter at Avondde Shipyard sfacility onthe navigable waters of the Missssppi River in LouiSana
Thus, Clamant was an employee within the meaning of Section902 (3) of the Act. Hewasa so employed
in amaritime location with respect to Section 903(a) of the Act. See 33 U.S.C. § 902, 903(a).

1. Evidence

On January 11, 2001, this court ordered the Employer to produce evidence of the Clamant’s
weekly wage records between May 12, 1989 and September 28, 1990. Pursuant to that order,
Employer’ s Counsal moved the Court to dlowthe introductionof said evidence on January 26, 2001 and
attached Exhibit A, the wage records we requested. The Court hereby grants Employer’s motion and
accepts Exhibit A which we will insert in the Record as Employer’ s Exhibit 40.

[11. Claimant’s Prima Facie Case

In order to receive compensation under the Act, the Clamant must make out a primafacie case
that he was injured within the course and scope of his employment and that thisinjury hasresulted in a
disaility. Inorder to make out the primafacie case, the Claimant must demongtrate that he suffered some
harm or pain. See Murphy v. SCA/Shayne Brothers, 7 BRBS 309 (1977), aff’d mem., 600 F.2d 280
(D.C. Cir 1979). The Claimant must also demondtrate that an accident occurred or working conditions
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existed whichcould have caused the pain or harm. See Kelaita v. Triple A. Mach. Shop, 13 BRBS 386
(1981).

Herewe have agentlemanwho was clearly injured. He sought trestment for two specific injuries
from Dr. Mabey, the physician a Avondde Shipyard. (CX-22, p. 6; TX, 32; CX-22, p. 29). Further
there is evidence that both of these injuries could have resulted from a workplace accident or condition.
(CX-22, p. 6; TX, 32; CX-22, p. 29).

Clamant’ sfirg injury occurred onMay 22, 1990 whenhe hurt his back. (CX-22, 7). Histreating
physicianfor thisinjurywas Dr. Mabey, Avondal€' s yard doctor. (CX-22, p.8). Doctor Mabey opined
based on his examination of the Claimant and the Claimant’ s statements to the doctor that Claimant reached
maximum medical improvement for thisinjury on September 18, 1990. (CX-22, p. 27). Clamant did not
report thisinjury to or receive trestment from another physician. The Court accepts Dr. Mabey’ sopinion
that the Clamant had reached Maximum medicd improvement from thisinjury and was adle to return to
work as of September 18, 1990. The record reflects that Claimant actudly did return to work for some
period before this date, with only aminimal period restricted to light duty. (CX-22, p. 16, et seq.).

Clamant’ ssecond injury occurred on September 25, 1990. (CX-22, p.29). Hereportedto Dr.
Mabey for treatment following thisinjury to his knee on October 16, 1990. (CX-22, p. 29). Duringthe
trestment of this injury Clamant did not mention any back, neck, or shoulder pain to any of the treating
physicians. (CX-22, p. 36; EX-9, p. 10, 11). He wastreated by Drs. Russo and Fleming for the injury
to hisknee. Thistreatment included surgery for the Claimant’ skneeinjury and referrdsto physica therapy.
(EX-9, p. 4-8). Clamant’s treating physicians, Drs. Farris and Russo, put him at maximum medica
improvement for hisknee injury on July 19, 1991. (EX-9, p.21). Doctor Farris also stated at that point
that he could not offer any opinion with respect to the Claimant’ s back complaints because the Claimant
had never voiced these to him. (EX-9, p. 21).

In May of 1992, dmost two years after his initid back injury and substantially after reaching
maximum medica improvement for bothof hisworkplaceinjuries, Clamant saw Dr. Farris and complained
of back and neck pain. Farrisfdt that the Clamant might have adight sorain to hisback and referred him
to physicd therapy. (EX-9, p. 22). The Clamant failed to comply with hisdoctor’ singtructions, however,
and was released from physical therapy and from Dr. Farris care in duly of 1992. (EX-9, p. 24).
Claimant subsequently saw Dr. Farris with further complaints of back and neck pain and was treated for
the same beginning in September of 1992. (EX-9, p. 25).

Subsequent trestment of Claimant’ s injuries was accomplished by Dr. Klainer. (EX-9, p. 25, et
seg.). Dr. Klainer mentions in his notes that the Claimant’s back injuries are gpparently related to his
workplace injury of May 12, 1989. (EX-9, p. 15-6). Thisisobvioudy inconsstent with the Claimant’s
gatement and the parties stipulation that hisinjury occurred on May 25, 1990. (JX-1; TX, p. 32). We
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have consdered the whole of the medica and employment records inthis case, and we find no record of
aninjury involving Claimant’ sback onMay 12, 1989. The Court therefore findsthat the Claimant has not
made out a primafacie case that the pain he reported to Dr. Farris and received trestment for could have
been caused by awork related accident or condition of that date.

In the dternative, the Court has consdered the possibility that Dr. Klainer’s records contain a
typographica error. Evenif thisisthe case, consdering the whole of the evidence presented, the Court
does not find sufficient evidence that this back pain was caused by the Claimant’ swork place accident in
1990. Indeed, Dr. Mabey, who treated the Claimant for that injury, indicates in his medica records that
the Clamant’ sback problems are the result of normal degenerative changes. (CX-22, p. 12). The Court
considers Dr. Mabey’ s opinion to be a medica diagnoss of the best quality. We have no reason to doubt
his diagnods or his trestment decisions with respect to this Claimant. Considering dl of the medica
evidence presented, the Court findsthat even if Dr. Klainer's medica report contains an error, that error
isnot sufficient, weighed againgt Dr. Mabey’ s opinion, to demonstrate that the Claimant’ s back problems
are related to awork place injury or condition.

Smply put, the Court finds that the Claimant hurt his back on May 22, 1990. He reached
maximum medical improvement on September 18, 1990, and wasreturned to work. Hedid not complain
sgnificantly about his back pain again until May 1992. Wefind that there are two separate back injuries
inthiscase. One was caused by the Claimant’ s workplace accident, the other was not.

The Court finds that this progression, combined with the Claimant’ s two year extended absence
from work, indicates that his condition was not caused by aworkplaceinjury. Accordingly, the Court
tregts this asaseparateinjury. Claimant makes no specific alegation that the back injury for which hewas
treated beginning in May 1992 was caused by a workplace condition or accident. The Supreme Court
has held that the claim for compensation must arise out of and in the course and scope of employment.
Mere exigence of physica imparment is not enough. See U.S. Industries/Federal Sheet Metal v.
Director, OWCP (Riley), 455 U.S. 608, 14 BRBS 631, 633 (1982). The Court finds that thisinjury is
too far removed fromthe 1990 accident to be connected without more. Wewould require either aspecific
showing of an additiona workplace accident or additiond evidence from atresting physician to makethis
connection. Asthat evidence is absent, the Court findsthat the Clamant has not met his burden to prove
that his spinal injuries are work related.

Although Claimant testified to the reaionship of thisinjury to his workplace accident a trid, the
Court is disndined to believe his testimony. The Clamant damaged his credibility when he tedtified that
Dr. Mabey put hm out of work for severa days as a result of hisback injury. Inredity, Dr. Mabey’'s
testimony and recordsindicate that the Claimant was put out of work because of severejob dissatisfaction.
(Compare TX, 32 with CX-22, 13-4). Clamant aso tetified that he completed the work hardening
program at West Jefferson Hospital. (TX, 42-3). Doctor Farris medical records, however, show that
Claimant did not complete the program because he did not participate fully. He was released from the
programand Dr. Farris carefor thisreason. (EX-9, p. 19-21). Moreover, Claimant testified that he has
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difficulty performing day to day activities and going to work. (TX, 85-6). The surveillance videos,
however, indicate that the Claimant is more than capable of carrying out these basic functions. Onevideo
shows him fishing and barbecueing. In this video he bends, sits, stands, walks, and uses vigorous arm
motions for extended periods. (EX-37). Theinconasenciesin the Clamant’s tesimony lead the Court
to conclude that his representation of events is unrdiable. We therefore turn to the evidence offered by
other partiesin making our decision.

Section 20(a)

With respect to the origind back, neck, shoulder, and knee injuries that occurred in 1990, the
Court finds that the Claimant has made out his primafacie case. The Clamant istherefore entitled to the
presumption under Section 20(a) of the Act that these injuries come within the provisons of the Act. 33
U.S.C. §920(a). Oncethe Clamant has met hisburdenand the presumptionisinvoked, it is Employer’'s
burden to go forward with substantial evidence that the injury did not arise out of the Clamant's
employment. See Swintonv. J. Frank Kelly, Inc., 554 F.2d 1075, 1082,4 BRBS 466, 475, (D.C. Cir.),
cert. denied, 429 U.S. 820 (1976).

In this case, the Employer presents no evidence rebutting the presumption with regard to the
Clamant’ sback, neck, and shoulder straininMay of 1990. Employer aso presents no evidence rebutting
the presumption with respect to the Clamant’s September 1990 knee injury. The Court therefore finds
that both of these injuries are work related and compensable under the act. With respect to these injuries
only, we make the following findings.

[11. Natureand Extent of Claimant’s Disability

Temporary Total Disability

Aspertains tothe Clamant’s compensable back injury, the parties stipul ate that the Claimant was
temporarily totaly disabled from June 9, 1990 until June 13, 1990. (JX-1). Benefitswere paid for this
period at a rate of $192.69 per week. (JX-1). The Clamant and Employer have dso stipulated that
Employer has pad benefitsfor temporary total disability fromthisinjury during the period October 1, 1992
until September 29, 1999 at the samerate. (JX-1). The Court accepts the stipulationfor the first period
of temporary tota disability. Because we find that the Claimant’s 1992 back problem was not work
related, however, we cannot accept the stipulationto temporary total disability fromOctober 1, 1992. The
Employer is entitled to credit for the amount paid during this period.
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The parties dipulate that the Clamant was temporarily totaly disabled by his knee injury from
November 5, 1990 until July 28, 1991. (JX-1). Employer paid temporary total disability benefits during
this period at arate of $206.72 per week. Employer dso paid temporary totd disability for thisinjury from
June 5, 1992 until June 22, 1992 at the samerate. (JX-1). The Court acceptsthese stipulations and finds
that the Claimant was 0 disabled and entitled to compensation.

Finaly, Employer paid Clamant 5% permanent partia disability for 14.4 weeks at the same rate
for hiskneeinjury. (JX-1). The Court finds, and the parties agree that the Clamant has suffered a 5%
permanent partia loss of use of hisleg. Accordingly, heisentitled to compensationfor the scheduled loss
of the leg running for the proportionate number of weeks attributable to the loss of the limb. See Nash v.
Strachan Shipping Co., 15 BRBS 386, 391 (1983). Under the Act a Claimant

isentitled to compensationfor 280 weeksfor the loss of use of aleg. 33 U.S.C. 8 908(c)(2). The Court
accepts the dipulation that compensation for 14.4 weeks at the rate of $206.72 per week is the
gopropriate compensation for this disability.

Throughout this case, Employer has covered Claimant’s medica expenses for treatment related
to hisworkplaceinjuries. Thetotal amount of these paymentsisstipulated at $123,807.90for bothinjuries.
(IX-1). The Court finds that the Claimant was entitled to al medicd trestment paid for by the Employer
withrespect to hiskneeinjury. Wetherefore accept the stipulation that the Employer has paid $24,684.99
in total medica benefits for this case. Although Claimant does not apparently need further medica
assigance for hiskneeinjury a thistime, Employer isliable for future reasonable and necessary medica
trestment as far as it relates to this injury. The Court further finds that the Claimant is entitled only to
compensation for medica costs up to the point of maximum medical improvement for his origind back,
neck, and shoulder injury, which we find to be September 18, 1990. Employer is entitled to a credit for
medica benefits paid in excess of those costs. As the medica benefits are not separated in this way,
however, we cannot determine the specific amount of this credit.

Permanent Total Disability

A temporary disability may become permanent under the Act where the Claimant demonstrates
ether 1) that he suffersfromresidua disability after the point of maximum medical improvement; or, 2) that
his condition has continued for a lengthy period and apparently is of lasing or indefinite duration. See
James v. Pate Stevedoring Co., 22 BRBS 271, 274 (1989); Watson v. Gulf Sevedore Corp., 400
F.2d 649, 654 (5" Cir. 1968), cert. denied, 394 U.S. 976 (1969).

Clamant’s compensable back, neck and shoulder injury reached maximum medicad improvement
asof September 18, 1990. (CX-22, p. 27). Hewasreturned to work that day without restrictions. (CX-
22,p. 16 et seq.). Thereisno evidence of resdud disability related to the Clamant’' sMay 22, 1990 neck,
back, and shoulder injury. We have previoudy found that the Claimant has not proved that his continuing
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neck problems are related to this workplace accident. We therefore treat this as a second, distinct injury
that is not compensable. With respect to the Claimant’ s September 18, 1990 injury we find that there is
no evidence of resdud disgbility. There is aso no evidence that the condition is so prolonged as to
apparently be of lagting or indefinite duration. Accordingly, it isthe Court’s consdered judgment that the
Claimant did not suffer a permanent partid or total disability to his back, neck, or shoulder.®

Thekneeinjury Clameant suffered while at work reached maximum medical improvement asof July
19, 1991. (JIX-1; EX-9, p.21). Aswe discussed above, the parties have stipulated thet the Claimant is
permanently partidly disabled by his knee injury. They have dso gtipulated that the Employer has paid
Clamant compensation in an amount whichwe accept is appropriate for thisinjury. The Court finds that
he is permanently partidly disabled asareault of hiskneeinjury and hasbeen compensated appropriately.

Evenif the Clamant were able to demonstrate permanent physica disability, it would then bethe
employer’s burden to demondtrate that despite this impairment there are redidticdly available job
opportunities near the Clamant's residence tha he is cagpable of performing consdering dl of the
crcumstances. See Lucus v. Louisiana Ins. Guaranty Ass'n, 28 BRBS 1 (1994). Employer has
presented evidence that the Claimant was able to return to work fallowing both of hisinjuries. Dr. Mabey
origindly sent the Claimant back to work at hisrequest after isMay 1990 injury. (CX-22, p. 27). During
the course of his treetment for this injury, Claimant returned to work and did not complain about any
inability to work at hisregular position. (CX-22, p. 10-20). Claimant was aso not restricted in his duty
except for one brief period when he suffered from severe job dissatisfaction. (CX-22, p. 13-15).
Following his date of maximum medica improvement from his knee surgery there is evidence thet the
Claimant could returnto light dutywork. Employer’ ssurvelllance videos show the Claimant driving hiscar,
fishing, bending, stooping, squatting, opening and closng car doors, cooking, and performing other tasks.
(EX-37). Clamant's physician indicated that when he reached maximum medica improvement from this
injury he was able to return to work. (EX-9, p.21). He dso stated that he had had trouble getting the
Claimant to participate in therapy, which was necessary for full recovery. (EX-9, p. 21).

Claimant was aso returned, briefly, to the services of Avondae s RWRP program. Clay Gelpi,
thedirector of this program, testified at the hearing that j obs had been continuoudy available at thisprogram
snce summer of 1999. (TX, 243). Gdpi testified that thesejobswere available to the Claimant and that
hisneeds could beaccommodated. (TX, 245). Employer dso presented the Court with avideo describing
the tasks and facilities of the RWRP. (EX-36). After watching this video and the surveillance videos of

®Doctor Williams, who saw the Claimant for an independent medical examination did opine that
the Claimant has suffered a 25% permanent partial impairment of his body asawhole. Thisfinding was
based onthe Clamant’ sback condition, and was determined after his surgery. Therefore, itisnot related
to one of his compensable injuries and not considered here. (EX-5, p. 4).
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the Claimant, the Court is convinced that Claimant is cgpable of working at leest at severd of the RWRP
positions.

Clamant worked in the RWRP program briefly in 2000. According to the program director,
however, his attendancewas poor. Mr. Gelpi testified that the Claimant did not complain about the work
that he was assigned to do or any of the other conditions at the RWRP. (TX, 243). The Court therefore
finds that the RWRP is suitable dternative employment for the Claimant.

Employer dso arranged for the Claimant to speak with its supervisor of security guards, Andrew
Bradford. He explained a security position to Clamant. This postion was “a pedestrian post, walking
through and that time | explained you could ether St, stand, or just walk around the immediate area and
control the personnel inand out of the gatesthere.” (TX, 263-4). Thegatehousewasair conditioned, and
atelephone, watercooler, and bathroom were nearby. (TX, 264-5). Despite these conditions, Claimant
indsted that his condition would not let him perform the job. (TX, 266). Bradford testified at trid that if
Clamant waswillingto try this position, it was open and avallable to himat that point. He aso testified that
there were four positions currently available. (TX, 266).

Based on this testimony, the medica evidence presented, and the survelllance videos, the Court
finds that Claimant could aso have performed this position. The Court therefore concludes that suitable
dternate employment is avallable to the Clamant. Accordingly we find that he is not permanently totaly
disabled by hisworkplace injuries.

V. Psychological Disabilities

At the recommendation of his treating physcan, Clamant sought and received psychiatric
treatment. He was treated primarily by Dr. MacGregor, dthough he aso saw Dr. Koy for an emergency
session. (EX-7, p. 4; EX-10). Independent psychiatric examinations were performed by Dr. Bianchini
and Dr. Culver. (EX-16; EX-18). The Court has read the opinions of each of these doctors carefully.
Doctor MacGregor, the Claimant’ s treating psychiatrist for our purposes, asserts that Claimant’ s mental
difficultiesare related to his workplace accident in September of 1990. (EX-7, p. 3). The Court accepts
that thisis enough evidence to make the Claimant’ sprimafacie case with respect to his psychiatric harm.
See 81, infra. The Clamant isentitled to the Section 20(8) presumption under the Act. The Employer
must go forward with evidence that the Claimant’ s disability was not caused by aworkplace accident.

The Court finds that the Employer has dso met its burden. Employer’s independent examiners
took great care to determine Claimant’s history and the nature of his problems. Doctor Bianchini asserts
that the Clamant’ s difficulties are not rdated to his physica injury. (EX-16, p. 3). Doctor Culver made
no specific finding on this question, but did determine that the Claimant was antisocid and untrustworthy.
(EX-18, p. 11, 15). Culver’ sreport indicates that the Clamant is likely mdingering and exaggerating his
symptoms. (EX-18, p. 15). Based oninconsstenciesin histestimony discussed above, the Court agrees
with Dr. Culver’s assessment regarding the Clamant's rdiability. The Court finds thet there is sufficient
evidence to rebut the presumption and require us to consder the whole of the psychiatric evidence.
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After carefully weighing dl of the evidence regarding Claimant’ s psychiatric condition, the Court
finds that the Clamant’s condition was not caused by a workplace condition or injury. Employer has
presented evidence that the Claimant’s menta problems are unrdated to his physicd injury. The Court
accepts Dr. Bianchini’ s determination that the Clamant’ s disability is not work related. Doctor Bianchini
reports that the Claimant admitted that his psychiatric symptoms did not develop until 10 years after his
accident. (EX-16, p.3). The Court thereforefindsthat the Claimant’ smenta injury could not possibly be
related to his physicd injury in the workplace.

In addition to this finding, the Court has congdered the possibility that the Claimant’s psychiatric
problems could be latent results of his workplace injury. Wefind that the Claimant’ s problems may be of
this nature. Assuch, they represent the result of his dissatisfaction with Employer’ s reponse to his claim.
His antisocia tendenciesresulted infalled rehabilitation efforts that prevented him from returning to work.
Each time medica doctors felt the Claimant had reached maximum medica improvement and was ready
to return to the workplace, Claimant developed anew physica complaint. The early stages of thiscycle
were identified by Dr. Mabey during the course of Claimant’s 1990 trestment. There is no evidencethat
work conditions existed or an accident occurred that caused the psychiatric component of Claimant’s
condition. The Court thus finds that the Claimant is not entitled to compensation under the Act because
the Employer has rebutted the section 20(a) presumption. We find that Claimant’ s psychiatric problems
arenot work related. Employer is not responsible for medica treatment of these problems, and Claimant
is not disabled as aresult of them.

V. Average Weekly Wage

Clamant and Employer findly lock horns over the thorny question of average weekly wage.
Employer contendsthat the Claimant’ saverage weekly wage was $289.09 based onthe Claimant’ shourly
wage and the number of hours he worked for the company. Claimant respondsthat the Average Weekly
Wage should be $374.40. Claimant urges that the Court should consider the Claimant’ s average hourly
wage vis avis a40 hour work week to determine the average weekly wage.

We have previoudy accepted Employer’s offer of evidence on this subject. The additiond
evidence presented by the Employer is hisweekly wage information for the 51 weeks prior to his accident.
The Court finds that these records are the best measure of the Claimant’ s wage earning capacity prior to
hisinjury.

The redity of the Claimant’s employment is that he worked outsde. Assuch, hiswork schedule
was subject to weether conditions. New Orleans, of course, isproneto heavy rains. Giventhis, thewage
evidence presented by Employer indicates that Claimant seldom worked afull 40 hour week. (EX-40).
The Clamant’ sirregular hours and missed weeks of work force the Court to make adetermination based
on theinformation available.

The Court has added the Claimant’s net weekly earnings for the 51 weeks prior to hisinjury as



-10-

shown in Employer’ srecords. (EX-40). Wefind that during this period the Clamant earned a total of
$15,343.53. Thisamount, divided by 51 weeks, resultsin afigure of $300.85. We thereforefind that the
Claimant’s Average Weekly Wage prior to his injury was $300.85 in accordance with our caculations
fromthe avallable evidence. Wefind that thisisthe appropriate figureunder Section 10(a) of the Act. See
33 U.SC. §910(a).

ORDER

1. Clamant wasentitled to compensation for temporary tota disability from June9, 1990 until June
13, 1990 at the rate of $200.56 per week for his compensable back injury based on an average weekly
wage of $300.85. Employer is entitled to credit for dl temporary totd disability payments beyond this

period;

2. Clamant was entitled to al temporary tota disability paid with respect to hiskneeinjury a the
stipulated rate of $200.56 per week and to the stipulated 5% permanent partid disability payments made
with respect to thisinjury;

3. Clamantisentitled to medicd treatment for hiskneeinjury in the amount of $23,684.99 aswell
asfuture reasonable and necessary medicd expenses. Claimant was aso entitled to medica expensesfor
trestment by Dr. Mabey related to his compensable back injury. Employer isentitled to credit for al other
medica expenses paid to or on behaf of the Clamart;

4. All other clamsfor compensation are hereby DENIED,;

5. Clamant’s Counsd, Arthur Brewster, shal have 20 days from receipt of thisorder inwhichto
fileanattorneyfeepetitionand smultaneoudy serve a copy of the petitionon opposing counsd. Theredfter,
Employer shdl have 20 days from receipt of the fee petition to respond to said petition.

So ORDERED.

RICHARD D. MILLS
Adminigrative Law Judge

RDM/ct



